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Foreword by Henry G. Manne 


Dr. Zhaofeng Xue has written a book of enormous value to 
the Chinese economy. It is, in a word, a guidebook to the many 
traps and fallacies of American-style ( and, even more, European - 
style) antitrust law that is being adopted willy-nilly in many coun¬ 
tries. One cannot read or peruse this monograph without becoming 
completely puzzled about how such a plethora of errors could exist 
in this era of scientific economics and startled by the attractiveness 
of this muddle for other countries. 

Dr. Xue* s first task then is to demonstrate why such phe¬ 
nomena as large-scale firms, resale price maintenance, vertical in¬ 
tegration , below-cost pricing, price discrimination and many kinds 
of mergers are pro-competitive, economically beneficial practices. 
The strong economic logic which now explains these benefits was 
not, however, always understood. American antitrust laws date 
from 1890, while many of the convincing explanations Dr. Xue of¬ 
fers were not developed in the economics literature until the sec¬ 
ond-half of the 20th Century. And while American courts have for 
some years now reshaped antitrust law to reflect this newer under¬ 
standing , other nations * courts and regulators seem to want to stop 
the intellectual clock at about 1950, the highpoint of fallacious an¬ 
titrust reasoning. 
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Foreword by Henry G. Manne 


So even though the idea of competitive markets as maximizing 
social welfare has made significant inroads on political and eco¬ 
nomic thinking everywhere in recent decades, anachronistic anti¬ 
trust thinking prevails in the veiy countries that allegedly want to 
adopt the best of market economics. Dr. Xue * s explanation of this 
phenomenon is reflective of the best in interdisciplinary thinking a- 
bout economic problems. 

The first and often oversimplified part of this explanation has 
to do with economic literacy. The policy makers ( and their audi¬ 
ences) simply do not really understand what they are doing, 
since, if they did, they would be more enamored of post-1950 A- 
merican antitrust jurisprudence than they are with pre-1950 ideas. 
To elaborate the significance of the newer learning. Dr. Xue de¬ 
tails the development of the field known in American law schools 
as “ Law and Economics ” , an intellectual advancement of major 
significance. This area of study has not only influenced law profes- 
■ sors and economists, it has had a profound influence on the judges 
in America * s federal courts, the locus of most antitrust jurispru¬ 
dence. The importance of active educational programs for policy 
makers cannot be overemphasized, for without this understanding, 
there can be no profound improvement in the antitrust picture. 

But the argument from ignorance has a major flaw; it cannot 
explain why this particular form of economic foolishness was se¬ 
lected over all the others that are available to politicians and regu¬ 
lators. And so Dr. Xue makes an incursion into an area rarely dis¬ 
cussed in antitrust circles but absolutely crucial to an understand¬ 
ing of what is going on in many parts of the antitrust world, the 
field of public choice theory. This subject, the “economics analy¬ 
sis of political behavior” , is, in its more formalized and integrated 
form, also of recent vintage. Now, using the kinds of tools of eco- 
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nomic analysis that fathered the modem antitrust understanding in 
America, we can begin to understand how the interests of politi¬ 
cians and regulators may logically ( but not socially desirably) 
tend them in the direction of old-style antitrust. 

This book will lift a veil off the readers ’ eyes, as it becomes 
perfectly understandable how mistakes were originally made and 
why they persist in some parts of the world today. No one can 
come through this exercise without expressing strong doubts about 
whether antitrust is socially desirable. But if, for reasons of their 
own, policy makers persist in this nonsense, at least we know 
what to do to ameliorate the worst effects of their decisions. 

Henry G. Manne 
Dean Emeritus 
George Mason University School of Law 
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#jAl Schmalensee, Richard. “ Thoughts on the Chicago Legacy in U. 
S. Antitrust. ” eSapience Center for Competition Policy , 2007, May 2007. 
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reminded how much fun it was to teach antitrust policy to economics students in 
the 1970s. Then-recent decisions and ongoing policy debates provided enough 
sharp disagreements and economic howlers that it was easy to keep students 
interested and amused - and even, on good days, outraged. A clearly negative 
aspect of the conservative economic or, as I prefer, Chicago School, legacy in 
U. S. antitrust policy is that most of this fun has been taken away. ) 
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fiSfffl'p Sl^Afco” ( Causes ami Consequences of Antitrust seeks to 
move the debate away from the familiar question, What should antitrust do? It 
asks instead. What has antitrust done, and why? It addresses these questions 
in methodologically familiar ways, using standard economic models and 
statistical tests. The empirical answers are revealing. The evidence suggests 
that the well-worn debates dividing Harvard and Chicago, while important, 
have overlooked more fundamental issues. If successful, the book will return 
the attention of antitrust scholars to first principles, forcing them to consider 
seriously whether antitrust has any legitimate place in a market-based 
economy... ) 
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violation, 



(By applying the 

fundamental assumptions and empirical methods of public choice to the 
analysis of antitrust, we seek to dispel the naive view that antitrust is the 
bulwark of free market. Our goal is to place antitrust within the same 
behavioral system that has been successfully brought to bear in explaining 
other public policies toward business. Closing the behavioral system requires 
recognizing that, like government regulation of price and entry in general, 
antitrust enforcement is shaped largely by private interests and not by the 
public interest. We do not claim that the public-choice model explains 
everything about antitrust, only that it illuminates a good many more of the 
causes and consequences of antitrust than alternative models do. ) 
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Cases , Economic Notes , and Other Materials . St. Paul, Minn. ; West Pub. 
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believe that there is a natural order for developing the students * understanding 
of the antitrust field, one based on a division of the practices challenged under 
the antitrust laws into two groups. The first consists of practices by which 
competing firms eliminate competition purely among themselves. The second 
consists of practices by which a firm ( or a group of firms) seeks to exclude 
actual or potential competitors. (The distinction is not simply that between 
horizontal and vertical practices - most boycotts, for example, are horizontal, 
but their purpose is to exclude competitors of the parties to the boycott. ) ] 
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^ftflSUftA' [ One of the most worrisome statistics in antitrust is that for every 
case brought by government, private plaintiffs bring twenty. Hie majority of 
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formerly an antitrust official in the Carter administration, and Lawrence J. 
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White, an economist at New York University, most private antitrust actions 
are filed by two groups. The most numerous private actions are brought by 
parties who are in a vertical arrangement with the defendant ( e. g. , dealers or 
franchisees) and who, therefore, are unlikely to have suffered from any truly 
anticompetitive offense. Usually, such cases are attempts to convert simple 
contract disputes (compensable by ordinary damages) into triple-damage 
payoffs under the Clayton Act. ] 
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conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is declared to be illegal. ”) 
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the Sherman Act provides that “ [ e ] very person who shall monopolize, or 
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persons, to monopolize any part of the trade or commerce among the several 
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34, u The framers of the Sherman Act were concerned with the ‘ trust ’ 
problem, but what they conceived that problem to be is obscure, and indeed 
contradictory. They seem to have concerned with low prices harmful to small- 
business competitors of the trusts and with discriminatory pricing ( for 
example, railroad rebates to Rockefeller’s Standard Oil Trust) that placed 
the trust’s small-business competitors at a disadvantage) , as well as with 
high prices harmful to consumers, but their concern with high prices focused 
on the wealth-redistributive rather than the allocative effects of monopoly 
pricing. Protecting competitors from low prices and consumers from High 
prices are incompatible objectives, with a few rare exceptions, such as when a 
monopolist prices below cost in an effort to intimidate a potential entrant. ” ] 
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a ”(The Supreme Court has staled that when a “practice facially appears to 
be one that would always or almost tend to restrict competition and decrease 
output” rather than “one designed to * increase economic efficiency and render 
markets more, rather than less, competitive, * ” it is considered “per se 
illegal” and may be condemned without further analysis. Under the per se rule, 
a restraint is conclusively presumed unreasonable “without elaborate inquiry as 
to the precise harm [it has] caused or the business excuse for [its]use. ” The 
per se rule thus “require[s] the Court to make broad generalizations about the 
social utility of particular commercial practices” and reflects the judgment that 
any instances of conduct within the proscribed category that do not result in a 
pernicious effect on competition “are not sufficiently common or important to 
justify the time and expense necessary to identify them. ” ) 
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that does not unambiguously injure competition is not subject to the per se rule 
and instead is analyzed under the rule <of reason. . . _ ) 
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(Nonetheless, I believe 
that even the extreme Chicago proposals that have failed to gain even seminar- 
room acceptance have also had a positive effect on antitrust policy; they have 
forced more mainstream scholars to provide economic justifications for their 
alternative policy positions. The resulting debate has had the broad effect of 
shifting antitrust ’ s intellectual center of gravity from no-fauh liability and per 
se illegality to rule of reason, “effects-based” analysis. Pointing out that the 
Bmperor has no clothes may raise local sartorial standards either by driving 
him from the scene or by compelling him to dress. ) 
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<D # jjj, Jacobson, Jonathan M. and American Bar Association. 
Section of Antitrust I .aw. Antitrust Imw Developments (Sixth) . Chicago, 
Ill. : Section of Antitrust Caw ABA, 2007. arffr««® w M f,iSL*81 K: 
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Wo ([T]he 

Supreme Court has recognized that not all agreements among competitors that 
literally set prices or affect price levels undermine competition. Thus, courts 
have applied the rule of reason rather than the per se rule when the horizontal 
price restraint is ancillary to a procompetitive integration of the parties * 
economic activities or when the relationship between the restraint and price is 
sufficiently attenuated. MW, 

Schmalensee, Richard. “ Thoughts on the Chicago Legacy in U. S, 
Antitrust. ” eSapience Center for Competition Policy , 2007, May 2007. 
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To (In the 1967 Sealy decision, the Supreme 

Court struck down the market-division agreement entered into by a set of 
mattress manufacturers without inquiring into the effects of that agreement. In 
the 1972 Topco decision, the Court similarly struck down the market division 
agreement employed in the private label program of an association of 
supermarket chains even though only about 10 percent of the goods sold by its 
members bore the Topco name. The Topco Court held simply that .. the 
restraint in this case is a horizontal one, and, therefore, a per se 
violation... ” As Bork argued persuasively, these decisions make no 
economic sense : “ Absent the power to restrict output, the decision to 
eliminate rivalry can only be made in order to achieve efficiency. ” And 
beginning with the Supreme Court’s 1979 BMI decision, antitrust policy has 
retreated significantly from per se condemnation of all horizontal restraints. 


Indeed, the current DOJ/FTC Antitrust Guidelines for Collaborations Among 
Competitors states that “ If ... participants in an efficiency-enhancing 
integration of economic activity enter into an agreement that is reasonably 
related to the integration and reasonably necessary to achieve its 
procompetitive benefits, the Agencies analyze the agreement under the rule of 
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reason, even if it is of a type that might otherwise be considered per se 
illegal. " Judge Bork could hardly have wished for more. ) W' ffij 

W,#iAL Jacobson, Jonathan M. and American Bar Association. Section of 
Antitrust I .aw. Antitrust Ijaw Developments (Sixth) . Chicago, Ill. ; Section 

of Antitrust Law ABA, 2007. gg 108-119 1985 
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Hl®^*^afifelSW*ftb3ao (In 1985 ... the Supreme Court held in 

Northwest Wholesale Stationers v. Pacific Stationery & Printing Co , that not 
all concerted horizontal refusals to deal warrant per se condemnation. The 
defendant, a wholesale purchasing cooperative, had expelled a member without 
explanation, notice, or hearing. Relying on Silver v. New York Stock Exchange , 
the Ninth Circuit held the expulsion per se unlawful because the expelled member 
had not been afforded adequate procedural safeguards. The Supreme Court 
reversed. ... The Court concluded that a buying cooperative was u not a form of 
concerted activity characteristically likely to result in predominantly 
anticompetitive effects, ” but rather was “ designed to increase economic 
efficiency and render markets more, rather than less, competitive. ” Because 
any cooperative “ must establish and enforce reasonable rules in order to 
function effectively/’ the Court concluded that the act of expulsion “does 
not necessarily imply anticompetitive animus and thereby raise a probability of 
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anticompetitive effect. ” The Court therefore held that, unless the plaintiff 
showed that “ the cooperative possesses market power or exclusive access to an 
element essential to effective competition, ” the expulsion of a member should 


be judged under the rule of reason and not treated as per se unlawful. ) ft 
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o (Judicial analysis of tying arrangements has 
undergone important changes in the past thirty years. Earlier Supreme Court 
decisions held tie-ins to be per se unlawful under both Section 1 and Section 3 
and described tying in strongly disapproving terms. The Court once concluded 
that tying arrangements “generally serve no legitimate business purpose that 
cannot be achieved in some less restrictive way” and that such arrangements 
“serve hardly any purpose beyond the suppression of competition. ” The 
strength of the per se rule for tying arrangements has waned over recent 
decades. .. . Although the Court continues to classify some tying 


arrangements as per se unlawful, it long ago recognized that tying 
arrangements .. . may be procompetitive. ... In United States v. Microsoft 
Corp. , the D. C. Circuit declined to apply the per se rule to arrangements 
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involving the bundling of a computer operating system and a web browser. The 
court reasoned that tying arrangements involving computer software may have 
procompetitive efficiencies, that the Jefferson Parish test for determining 
whether a bundle involves the necessary two products to support a tying claim 
does not authorize an inquiry into the efficiencies of the bundle, that software 
bundling is practices commonly even by firms with no market power, and that 
the judiciary has insufficient experience with computer software tying 
arrangements to permit a confident conclusion that such arrangements are 
predominantly anticompetitive. ) 

CD Jacobson, Jonathan M. and American Bar Association. Section 
of Antitrust Law. Antitrust law Developments {Sixth). Chicago, Til. : Section 
of Antitrust Law ABA, 2007. ^57 -58 M 1980 











S'J tr %} W 0T ifi!' 'F SJ 'p 0 (Si nee the early 1980s, lower courts 

have imposed greater structure on rule of reason analysis by casting it in terms 
of shifting burdens of proof. ... [ U ] nder the more structured rule of reason, 
the plaintiff bears the initial burden of proving that an agreement has had or is 
likely to have a substantially adverse effect on competition. Tf the plaintiff 
meets its initial burden, the burden shifts to the defendant to produce 
evidence of the procompetitive virtues of the conduct. If the defendant does 


produce evidence of procompetitive virtues, then the plaintiff must show that 
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the challenged conduct is not reasonably necessary to achieve the staled 
objective or that the anticompetitive effects nonetheless outweigh the 
procompetitive virtues. The ultimate issue, then, is whether the restraint s 
anticompetitive effect substantially outweighs the procompeliiive effect lor 
which the restraint is reasonably necessarv. ) 

* r * 
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® #JiSL Smith, Adam. The Wealth of Nations. The Modem Library, 

2000. at 7. 
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(D #jAl Coase, R. H.. “The Nature of the Firm. ” Economica, 1937, 
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( “Our task is to attempt to discover why a firm 
emerges at all in a specialized exchange economy* . .. The main reason why 
it is profitable to establish a firm would seem to be that there is a cost of using 
the price mechanism. ... There are, however, other disadvantages-or costs-of 
using the price mechanism. It may be desired to make a long term contract for 
the supply of some article or service. This may be due to the fact that if one 
contract is made for a longer period instead of several shorter ones, then 
certain costs of making each contract will be avoided. ... A firm is likely, 
therefore, to emerge in those cases where a very short-term contract would be 
unsatisfactory. ” ) 
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0 #JSL Alchian, Armen A, and Demsetz, Harold. “Production, 
Information Costs, and Economic Organization. ” The American Economic 

Review, 1972 , 62(5), pp. 777-95. 
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^Co” (“Two men jointly lift heavy cargo into trucks. Solely by 
observing the total weight loaded per day, it is impossible to determine each 
person’s marginal productivity. With team production it is difficult, solely by 
observing total output, to either define or determine each individual ’ s 
contribution to this output of the cooperating inputs. The output is yielded by a 
team, by definition , and it is not a sum of separable outputs of each of its 
members. ... To move the theory [ of Co&se] forward, it is necessary to know 
what is meant by a firm and to explain the circumstances under which the cost of 
"managing* resources is low relative to the cost of allocating resources through 
market transaction. ... Consideration of team production, team organization, 
difficulty in metering outputs, and the problem of shirking are important to our 
explanation but, so far as we can ascertain, not in Coase* s. Coase* s analysis 
insofar as it had heretofore been developed would suggest open-ended contracts 
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but does not appear to imply anything more-neither the residual claimant 
status nor the distinction between employee and subcontractor status ( nor any 
of the implications indicated below). And it is not true that employees are 
generally employed on the basis of long-term contractual arrangements any 
more than on a series of short-term or indefinite length contracts. ”) 

® Klein, Benjamin; Crawford, Robert G. and Alchian, Armen 
A. , “ Vertical Integration, Appropriable Rents, and the Competitive 

Contracting Process.” Journal of Law and Economics , 1978, 21 (2), 
pp. 297 - 326. 
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3 ” [ The crucial assumption underlying the analysis of this paper is that, as 
assets become more specific and more appropriable quasi rents are created (and 
therefore the possible gains from opportunistic behavior increases), the costs 
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of contracting wilt generally increase more than the costs of vertical 
integration. I fence, ceteris paribus, we are more likely to observe vertical 


integration. ] M Jfc 0 tyiL Klein, Benjamin. 
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Vertical Integration as 


Organizational Ownership: The Fisher Body-General Motors Relationship 
Revisited.” journal of Urn, Economics , & Organization , 1988, 4 (1), 

P p. 199 -213 .* 




ilfe tTW r^Clwo” ( Vertical integration, by shifting ownership of the 
firm’s organizational asset, creates a degree of flexibility and avoids this 
contractually created hold-up potential, thereby resulting in significant 
transaction cost savings. ) 

(D 0 Katz, Michael L. and Shapiro, Carl. ‘‘Network Externalities, 
Competition, and Compatibility. ” The American Economic Review , 1985 , 75 
(3), pp. 424 — 40. 
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user derives from consumption of the good increases with the number of other 
agents consuming the good.) VA Be. % JE Eiebowitz, S. J, and Margolis, 
Stephen. “Network Effects and Externalities,” M. M. J. Eatwell and P. 
Newman, The New Palgrave : A Dictionary of Economics. Pa (grave 
Macmillan, 2000. “ W 
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lit, It JriN^^ )yl ft'JAJiEllff (t ”( As fax machines increase in popularity, for 
example, your fax machine becomes increasingly valuable since you will have 
greater use for it. This allows, in principle, the value received by consumers 
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to be separated into two distinct parts. One component, which elsewhere we 
have labeled the autarky value, is the value generated by the product even if 
there are no other users. The second component, which we have called 
synchronization value, is the additional value derived from being able to 
interact with other users of the product, and it is this latter value that is the 
essence of network effects. ) 

0 ♦& Anderson, Chris. ‘‘The Long Tail,” Wired , Oct. 2004. 
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(D #J*L Posner, R. A.. Economic Analysis of Imw. Boston: Little, 

Brown, 1973. at 23. “j£ 
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^ggFftSW#^£,-lfefflPliaaa^SlF^lFfWilJffl#«,”[The theory is 
that the common law is best ( not perfectly) explained as a system for 

maximizing the wealth of society. Statutory or constitutional as distinct from 
common law fields are less likely to promote efficiency, yet even they, as we 
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shall see, are permeated by economic concerns and illuminated by economic 
analysis. ] 

(D #JiL Tulloek, G.. “On the Efficient Organization of Trials. ” Kyklos, 
1975 , 28, pp. 745 - 62. lU&#ETullock, Gordon. “Juries,” P. Newman, The 
New Palgrave Dictionary of Economies and the Imv. Pal grave Macmillan, 1998. 

(2) United States v. Aluminum Company of America , 148 F. 2d 416 (1945). 

(§) 001 Armentano, Dominick T.. Antitrust and Monopoly : Anatomy of 
a Policy Failure. New York; Holmes & Meier, 1990. 100 - 112 Mo 

@#JaL United States v. Carroll Towing Co. , 159 F. 2d 169, 1947. 
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would completely misconstrue 1 Alcoa’ s’ position in 1940 to hold that it was 
the passive beneficiary of a monopoly, following upon an involuntary 
elimination of competitors by automatically operative economic forces. Already 
in 1909, when its last lawful monopoly ended, it sought to strengthen its 
position by unlawful practices, and these concededly continued until 1912. In 
that year it had two plants in New York, at which it produced less than 42 
million pounds of ingot; in 1934 it had five plants (the original two, 
enlarged; one in Tennessee; one in North Carolina; one in Washington) , and 
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its production had risen to about 327 million pounds, an increase of almost 
eight-fold. Meanwhile not a pound of ingot had been produced by anyone else 
in the United States. This increase and this continued and undisturbed control 
did not fall undesigned into ‘ Alcoa* s’ lap; obviously it could not have done 
so. It could only have resulted, as it did result, from a persistent 
determination to maintain the control, with which it found itself vested in 
1912. There were at least one or two abortive attempts to enter the industry, 
but ‘ Alcoa * effectively anticipated and forestalled all competition, and 
succeeded in holding the field alone. True, it stimulated demand and opened 
new uses for the metal, but not without making sure that it could supply what 
it had evoked. There is no dispute as to this; * Alcoa* avows it as evidence of 
the skill, energy and initiative with which it has always conducted its 
business; as a reason why, having won its way by fair means, it should be 
commended, and not dismembered. We need charge it with no moral 
derelictions after 1912; we may assume that all it claims for itself is true. The 
only question is whether it falls within the exception established in favor of 
those who do not seek, but cannot avoid, the control of a market. It seems to 
us that that question scarcely survives its statement. It was not inevitable that 
it should always anticipate increases in the demand for ingot and be prepared 
to supply them. Nothing compelled it to keep doubling and redoubling its 
capacity before others entered the field. It insists that it never excluded 
competitors; but we can think of no more effective exclusion than 
progressively to embrace each new opportunity as it opened, and to face every 
newcomer with new capacity already geared into a great organization, having 
the advantage of experience, trade connections and the elite of personnel. 
Only in case we interpret * exclusion * as limited to maneuvres not honestly 
industrial, but actuated solely by a desire to prevent competition, can such a 
course, indefatigably pursued, be deemed not * exclusionary. * So to limit it 
would in our judgment emasculate the Act; would permit just such 
consolidations as it was designed to prevent. '* ] 
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(p #JSL Bork, Robert H.. The Antitrust Paradox ■. A Policy at War 
with Itself. New York; Basie Books, 1978. % 265 
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0 " [ “ Many people seem to think that the formation of a partnership or 

joint venture somehow does not involve an agreement on prices and markets. 
Yet many partnerships rely upon just such agreements, and we recognize their 
economic utility. The typical law partnership provides perhaps the most 
familiar example, A law firm is composed of lawyers who would compete with 
one another but who have instead eliminated rivalry and integrated their 
activities in the interest of more effective operation. Not only are partners 
and associates frequently forbidden to take legal business on their own . .. 
but the law firm operates on the basis of both price-fixing and market- 
division agreements. The partners agree upon the fees to be charged for each 
member * s and associate * s service ( which is price-fixing) and usually 
operate on a tacit, if not explicit, understanding about fields of specialization 
and primary responsibility for particular clients ( both of which are instances of 
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market division). ... Nobody supposes that a law firm in New York fixes its fees 
or controls specialization and client contacts for the purpose of restricting output. 
Each firm faces the rivalry of scores or hundreds of other firms, so that output 
restriction is not a tenable hypothesis. The alternative hypothesis is that the 
partners believe the agreements make the firm more efficient. We have, 
therefore, a very common situation in which agreements fixing prices and dividing 
markets contributes to efficiency and certainly should not be held illegal. ” ] 

(D #E United Staten v. Enmons, 410 U. S. 396 (1973) . [£|&{| 






ft * ('em#*! g iu 


MS IE IE# M 5c t> ] [ syllabus : The Hobbs Act, 
which makes it a federal crime to obstruct interstate commerce by robbery or 
extortion, does not reach the use of violence ( which is readily punishable 
under state law) to achieve legitimate union objectives, such as higher wages 
in return for genuine services that the employer seeks. ] 
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(I) ^ J& Jacobson, Jonathan M. and American Bar Association. 

Section of Antitrust I^aw. Antitrust Law Developments (Sixth), Chicago, Ill. ; 
Section of Antitrust Law ABA, 2007. % 1445 M : 













(Certain agreements and activities involving labor are immune from the 
antitrust laws, based on statutory and nonstatutory exemptions. The statutory 
labor exemption enables workers to organize to eliminate competition among 
themselves, and to pursue their legitimate labor interests, so long as they do 
not combine with a nonlabor group. The nonstatutory labor exemption applies 
to agreements or concerted action between employees or their labor 
organizations and employers or other nonlabor entities where the agreement or 
action is appropriate to achieve the objectives of national labor policy and does 
not have an unwarranted anticompetitive impact on the business market. ) 
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(D Armentano, Dominick T.. Antitrust and Monopoly • Anatomy 

of a Policy Failure . New York; Holmes & Meier, 1990. 148 jff/jJfSIJl 

M City of Philadelphia v. Westinghouse Electric, 210 F. Supp. 483, 1961. 
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CD 4I5L Goetz, Charles J* and McChesney, Fred S.. Antitrust Law : 
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<D Or, Miles Medical Company v. John D. Park & Sons 

Company , 220 U, S. 373; 31 S. Ct. 376; 55 L. Ed. 502; 1911, 

; The so-called “ retail agents ” are not agents at all, either of the 
complainant or of its consignees , bur are contemplated purchasers who buy to 
sell again, that is, retail dealers. It is agreed that they may purchase the 
medicines manufactured by the complainant at stated prices. .. . profits, on 
account of the described competition, that the complainant works out its 
alleged injury. If there be an advantage of a manufacturer in the maintenance 
of fixed retail prices, the question remains whether it is one which he is 
entitled to secure by agreements restricting the freedom of trade on the part of 
dealers who own what they sell. 
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JE” ( The Sherman law is damned nonsense, but if my country 
wants to go to hell, I am here to help it. ®) „ 
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( Colgate ) 4 1 , 
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£ Couture, Luc-Andre. M Introduction to Canadian Federal 


Administrative Law. ” The University of Toronto Law Journal , 1972, 22(1), 
pp. 47 - 59. 0f3|&W Biddle, Francis. “The Oliver Wendell Holmes 
Devise Lectures 1960,” Justice Holmes , Natural Law , and £/ie Supreme 
Court . New York: Macmillan, 1961. 

^ H Dr. Miles Medical Company v. John D. Park & Sons 

Company , 220 U. S. 373; 31 S. Ct. 376; 55 L. Ed. 502; 1911. 





the first place by a slight change in the form 
of the contract the plaintiff can accomplish the result in a way that would be 
beyond successful attack. If it should make the retail dealers also agents in 
law as well as in name and retain the title until the goods left their hands I 
cannot conceive that even the present enthusiasm for regulating the prices to 
be charged by other people would deny that the owner was acting within his 
rights. It seems to me that this consideration by itself ought to give us pause. 
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#jjL United States v. General Electric Company et al. , 272 U. S 


476; 47 S. Ct. 192; 71 L. Ed. 362; 1926. 
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CD # KL Telser t Lester G. . "Why Should Manufacturers Want Fair 
Trade?” Journal of law and Economics , I960 , 3, pp. 86-105. 
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(t) 0 J^L Jacobson, Jonathan M. and American Bar Association. 
Section of Antitrust Law, Antitrust Law Developments (Sixth). Chicago, Ill. ; 
Section of Antitrust Law ABA, 2007. jj$ 131 j/f: Although vertical minimum 
resale price-fixing agreements are condemned as per se illegal, the Supreme 
Court has recognized that other vertical restraints have “ real potential to 
stimulate interbrand competition” and has deemed them unlawful only if they 
fail a rule of reason analysis. As the Court has observed, “ it is of 
considerable importance that independent action by the manufacturer, and 
concerted action on nonprice restrictions, be distinguished from price-fixing 
agreements, since under the present law the latter are subject to per se 
treatment and treble damages. ” 

<D ^ j*L Leegin Creative Leather Products , Inc. v. PSKS, Inc. , 
Decided June 28 , 2007. 
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(I) JaL Schumpeter, Joseph Alois. Capitalism , Socialism, and 
Democracy. New York- Harper, 1942. at 99, 
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—#Wo”(“[ Laterally anyone is a monopolist that sells anything not in 
every respect, and wrapping and location and service included, exactly like 
what other people sell; every grocer, or every haberdasher, or every seller of 
‘ Good Humor’ on a road that is not simply lined with sellers of the same 
brand of ice cream. ” ) 
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® #& Harberger 7 Arnold C.. “Monopoly and Resource Allocation. ” 
The American Economic Review , 1954, 44(2, Papers and Proceedings of die 
Sixty-sixth Annual Meeting of the American Economic Association) , pp. 77 — 87. 
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<D #£ COMM’ N, U. S. DEP’T OF JUSTICE & FEDERAL TRADE. 

“ Horizontal Merger Guidelines, ” 1992. § 1,0. “ TfTig?jH—# f* 1 mt 

, kssbjw &#-«* 

’^fei^^SKf/USo”( “A market is defined as a product or group 
of products and a geographic area in which it is produced or sold such that a 
hypothetical profit-maximizing firm, not subject to price regulation, that was the 


only present and future producer or seller of those products in that area likely 
would impose at least a * small but significant and nontransitory ’ increase in 


price, assuming the terms of sale of all other products are held constant. ” )ffyjjffi 
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CD 0J%L Brown Shoe Co. , Inc. v. United States , 370 U, S. 294 
(1962). 
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(D 3^ $1|tf) _h, JSR jt %} : It is competition, not competitors, which the 
Act protects. But we cannot fail to recognize Congress’ desire to promote 
competition through the protection of viable, small, locally owned businesses. 
Congress appreciated that occasional higher costs and prices might result from 
the maintenance of fragmented industries and markets. It resolved these 
competing considerations in favor of decentralization. We must give effect to 
that decision. 
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0 #j£ Berle, Adolf Augustus and Means, Gardiner C.. The Modem 

Corporation and Private Property. New York; The Macmillan company, 
1932. £p0JhL Berle, Adolf Augustus and Means, Gardiner Coit. The Modem 
Corporation and Private Property. New Brunswick, N. J. , U. S. A. : 
Transaction Publishers, 1991. 
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(T) #JE Demsetz, Harold. “The Structure of Ownership and the 

Theory of the Firm.” Journal of Law and Economics, 1983, 26 (2, 

Corporations and Private Property; A Conference Sponsored by the Hoover 
Institution) , pp. 375 -90. 

<D #JE Holdemess, Clifford G. . “Myth of Diffuse Ownership in the 
United States ” , Review of Financial Studies , Forthcoming. 

( 3 ) #JE Manne, Henry G. . “Mergers and the Market for Corporate 
Control.” The Journal of Political Economy , 1965, Vol. 73 ( No. 2), 

pp. 110-20. 
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® #M Ibid. (Since, in a world of uncertainty, profitable transactions 
will be entered into more often by those whose information is relatively more 
reliable,31 it should not surprise us that mergers within the same industry 
have been a principal form of “ changing corporate control. Reliable 
information is often available to suppliers and customers as well. Thus many 
vertical mergers may be of the control takeover variety rather than of the 
‘ foreclosure of competitors * or scale-economies type. Undoubtedly many 
more mergers, both horizontal and vertical, would have occurred hut for our 
antitrust laws. The managers of corporations have considerable incentive to 
exploit such opportunities for their corporation, just as they are motivated to 
find any good new investment opportunity. And there are both legal and 
practical barriers to the individuals ” utilizing such opportunities for 
themselves... Mergers seem in many instances to be the most efficient of the 
three devices for corporate take-overs. Consequently, they are of considerable 
importance for the protection of individual non-controlling shareholders and 
are desirable from a general welfare-economics point of view. Certainly they 
are more desirable than the increased number of bankruptcies that would 
undoubtedly ensue if this avenue of taking over control were totally closed. ) 
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CD L Coase, R. H.. “Centennial Coase Lecture Delivered at the 
University o£ Chicago Law School/’ April 1, 2003. 
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(T) 0J^ Alchian, Armen A. and Oemsetz, Harold. "Production, 

Information Costs, and Economic Organization. ” The American Economic 

Review, 1972 , 62(5), pp. 777 -95. 

<D Klein, Benjamin; Crawford, Robert G. and Alchian, Armen 



“ Vertical Integration, Appropriable Rents, 
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Contracting Process. ” Journal of Law and Economics , 1978, 21 (2), 


pp. 297 - 326. 
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CO W ffl* Friedman, Milton. Capitalism and Freedom % Fortieth 
Anniversary Edition. University of Chicago Press, 2002. 
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CD IsM Yandle, Bruce. “Bootleggers and Baptists: The Education of 
a Regulatory Economist. ” Regulation , 1983. 
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CD 0JhL j Reazin v. Blue Cross and Blue Shield of Kansas , Inc. , 899 F. 
2d 951, 968 ( 10 lh Cir. 1990) *“ Entry barriers may include high capital 

costs or regulatory or legal requirements such as patents or licenses. ” 

<D #]& Image Technical Serv. v. Eastman Kodak Co. , 125 F. 3d 
1195 1208 ( 9 th Cir. 1997 ): “ Kodak controls original-equipment 

manufacturers through various contract arrangements, Kodak has consistently 
maintained a high share of the service market. These factors together with the 
economies of scale, support a rinding of high barriers to entry by new 
manufacturers and to increased output by established suppliers. ” 

* 
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^ JSL Nobody in Particular Presents , //ic. u. Clear Channel 
Communs. ,311 F. Supp, 2d 1G48, 1104 ( D, Colo. 2004) : “Clear 
Channel * s economies of scale make entry into rock concert market difficult 
because of Clear Channel * s hold on rock radio. ” 
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(D #JaL Katz, Michael L. and Shapiro, Carl. “Network Externalities, 
Competition, and Compatibility. ” The American Economic Review , 1985, 75 
(3), pp. 424 - 40. 
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CD #E Liebowitz, S. J. and MargoHs, Stephen. “Network Effects 
and Externalities,” M. M. J. Eatwell and P. Newman, The New Palgravei 
A Dictionary of Economics. Palgrave Macmillan, 2000. 
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© #^L Klein, Benjamin. “The Microsoft Case: What Can a Dominant 

Firm Do to Defend Its Market Position?” Journal of Economic Perspectives , 

2001, 15(2) , pp. 45 -62. 
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(J) ^ jAL Leibenstein, Harvey. “ Bandwagon, Snob, and Veblen Effects 

in the Theory of Consumer * s Demand. ” Quarterly Journal of Economics , 

1950, 64, pp. 183 - 207. 
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® #j*L Liebowitz, S. J. and Margolis, Stephen. ‘‘Network Effects 
and Externalities, ” M. M. J. Eatwell and P. Newman, The New Pal grave ; 
A Dictionary of Economics. Palgrave Macmillan, 2000, Liebowitz, S. J. and 
Margolis, Stephen E. “ The Fable of the Keys. ” Journal of Law and 


Economies , 1990, 33(1) , pp. 1 -25. ^^ 
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~f o” ( “This article examines the history, economics, and ergonomics of the 
typewriter keyboard. We show that David * s version of the history of the 
market ’ s rejection of Dvorak does not report the true history, and we present 
evidence that the continued use of Qwerty is efficient given the current 
understanding of keyboard design. We conclude that the example of the 
Dvorak keyboard is what beehives and lighthouses were for earlier market- 
failure fables. It is an example of market failure that will not withstand 
rigorous examination of the historical record. ” ) 
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(D #J*L McGee, John S.. “Predatory Price Cutting; Tile Standard Oil 
( N. J. ) Case. ” Journal of Law and Economics, 1958, 1, pp. 137 — 69. Y\- 
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— ^SWilfco” ( 44 All in all, then, purchase would not be more expensive than 
war without quarter, and should be both cheaper and more permanent. It may 
at first be thought that predatory pricing more than makes up for its expense 
by depressing the purchase price of the properties to be absorbed. In effect, 
this requires that large losses reduce asset values less than smaller losses. 
This is not at all likely. Furthermore, assuming that the properties in question 
are economic, it is unlikely that their long-run market value will be much 
reduced by an artificially low price that clearly will not be permanent. The 
owners can shut down temporarily, allowing the monopolist to carryall of the 
very unprofitable business, or simply wait for him to see the error of his ways 
and purchase. Even if there is widespread bankruptcy, wise men will see the 
value to the monopolist of bringing the facilities under his control, and find it 
profitable to purchase them at some price below what the monopolist can be 
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expected to pay if he must. Since the monopolist is presumably interested in 
profits, and has a notion of the effect of discount factors upon future income, 
he cannot afford to wait forever. Properties that a would-be monopolist needs 
to control can be an attractive investment. ” : “Judging from the 

Record, Standard Oil did not use predatory price discrimination to drive out 
competing refiners, nor did its pricing practice have that effect. ... I am 
convinced that Standard did not systematically, if ever, use local price cutting 
in retailing, or anywhere else, to reduce competition. To do so would have 
been foolish; and, whatever else has been said about them, the old Standard 
organization was seldom criticized for making less money when it could readily 
have made more, ... In some respects it is too bad that Standard did not 
employ predatory price cutting to achieve its monopoly position. In doing so it 
would surely have gotten no greater monopoly power than it achieved in other 
ways, and during the process consumers could have bought petroleum 
products for a great deal less money. Standard would thereby not only have 
given some of its own capital away, but would also have compelled 
competitors to donate a smaller amount. ”) 
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CD ^ JiiL Lott, John R. Jr.. Are Predatory Commitments Credible '!: 
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( On remand, the Court of Appeals is free to consider whether there is other 
evidence that is sufficiently unambiguous to permit a trier of fact to find that 
petitioners conspired to price predatorily for two decades despite the absence 
of any apparent motive to do so. ... See also McGee, Predatory Pricing 
Revisited, 23 J. Law & Econ. 289 , 295 - 297 (1980), As this explanation 
shows, the success of such schemes is inherently uncertain; the short-run loss 
is definite, but the long-run gain depends on successfully neutralizing the 
competition. Moreover, it is not enough simply to achieve monopoly power, 
as monopoly pricing may breed quick entry by new competitors eager to share 
in the excess profits. The success of any predatory scheme depends on 
maintaining monopoly power for long enough both to recoup the predator * s 
losses and to harvest some additional gain. Absent some assurance that the 
hoped-for monopoly will materialize, and that it can be sustained for a 
significant period of time, “ [ the ] predator must make a substantial 
investment with no assurance that it will pay off. ” Easterbiook, Predatory 
Strategies and Counterstrategies, 48 U. Chi. L. Rev. 263 , 268 (1981). For 
this reason, there is a consensus among commentators that predatory pricing 
schemes are rarely tried, and even more rarely successful. ) 
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e” (The economic teaching gives little support to the idea that the 
abuses create or extend monopoly. Firms that are competitive cannot impose 
coercive restrictions on their suppliers or their customers as a means of 
obtaining a monopoly. They lack the power to do this effectively. Firms which 
have some monopoly power over prices and output can impose coercive 
restrictions on suppliers and customers. In the normal case, however, they 
will lose revenue if they do impose such restrictions, and this casts some 
doubt on how prevalent or continued the practice would be. Such firms would 
lose revenue because they cannot both obtain the advantage of the original 
power and impose additional coercive restrictions so as to increase their 
monopoly power. The coercive restrictions on customers are possible only if 
the price which would be charged without the restriction is reduced. The 
restrictions therefore would not be sensible except as a means of price 
discrimination. If used as a means of price discrimination, the restrictions 
might be considered more an enjoyment of the original power than an 
extension of it. ) 
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Decided June 28 , 2007. 
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(D #jAl Kitch, Edmund W.. “The Fire of Truth: A Remembrance of 
Law and Economics at Chicago, 1932 - 1970. ” Journal of Law and 
Economics , 1983, 26(1), pp. 163 - 234. 

(|) ^ jAl Coase, R. H.. “ Industrial Organization: A Proposal for 

Research, 1972. ” The Firm , the Market , and the Law . The University of 
Chicago Press, 1988b. 
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CD #!SL15 U.S.C. 81. 

fftfA£iT±.3£5S*93lW. 





*: ft m m n , vj , ft fa m 3 sc* * 



.SmffiWo” (Section 1 


of the Sherman Act provides that “ [ e ] very contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is declared to be 
illegal. ” ) 



15 U.S.C. §2. 
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®r,s£-% 


«a«# , gr-mm®*” c section 


2 of the Sherman Act provides that “ [ e ] very person who shall monopolize, 
or attempt to monopolize, or combine or conspire with any other person or 
persons, to monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a felony. . .. ” ) 
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® #JSL Posner, Richard A. . Antitrust Law. Chicago: University of 


Chicago Press, 2001. at ix. 



ix M, 
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epft w, a evf ft m m m& “—sf w n& '• , ng m se* r * i& « n m 

(“The first edition of this 


o 
/ii> 


book, published a quarter of a century ago, bore the subtitle * An Economic 
Perspective, * implying there were other perspectives. ... In the intervening 
years, the other perspectives have largely fallen away, a change that I have 


marked by dropping the subtitle from this new edition. " ) at p. vii. 
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a w-mw®# mteffr mm (and 


“ [ a ] lmost everyone professionally involved in antitrust today - whether as 

litigator, prosecutor, judge, academic, or informed observer - not only 

+ 

agrees that the only goal of the antitrust law should be to promote economic 
welfare, but also agrees on the essential tenets of economic theory that 
should be used to determine the consistency of specific business practices 
with that goal. ” ) 
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(T) Coase, R. H. . The Firm , the Market , am/ the Law , 


Chicago; University of Chicago Press, 1988a. at 66, |f| 66 j*f, BiH^S fl 
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3 (" It was therefore natural that, with the development of antitrust 
policy in the United States, interest in the antitrust aspects of industrial 
organization came to dominate the subject. This has had its good and its bad 
effects but, in my opinion, the bad by far outweigh the good. . . . 


The 


desire to be of service to one ’ s fellows is, no doubt, a noble motive, but it 
is not possible to influence policy if you do not give an answer. It has 
therefore encouraged men to become economic statesmen - men, that is , 
who provide answers even when there are no answers. This tendency has 
discouraged a critical questioning of the data and of the worth of the 
analysis, leading the many able scholars in this field to tolerate standards of 
evidence and analysis which, I believe, they would otherwise have 

rejected, n ) 
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0 #iAL Hovenkamp, Herbert. An*&rust. St. Paul, MN; Thomson/ 
West, 2005. , at pp.35 -39. 

2) 0J& Schmalensee, Richard. “ Thoughts on the Chicago Legacy in 

U. S. Antitrust. ” eSapience Center for Competition Policy , 2007, May 2007. 

at 22. %22 H,*jitiisfisw^ife^TSfiw*# Mm&RMmm 


(“ The resulting debate has had the 
broad effect of shifting antitrust ’ s intellectual center of gravity from no-fault 
liability and per se illegality to rule of reason, * effect-based* analysis. ” ) 
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Cato Institute. ; Crane, Edward H. and Boaz, David. Cato 


Handbook for Congress : Policy Recommendations for the 10 6th Congress , 
Washington, D. C. ; Cato Institute, 1999. Prepared by Thomas J. 


DiLorenzo. I ]J*I$ 1890 




2 





1914 2 ffltn &;[3] 1936 






, ( “ 39. Antitrust [: ] Congress should [ 1 ] repeal the 
Sherman Antitrust Act of 1890, especially section 2, and eliminate the 
Federal Trade Commission * s power to act against ill-defined 4 unfair 
competition* ; [2] repeal the Clayton Act of 1914, especially sections 2 and 
7; and [ 3 ] repeal the Robinson-Patman Act of 1936. ”) See Greenspan, 
Alan. Ayn Rand , Capitalism• The Unknown Ideal. Signet, 1986. j&^MH 




'ZM-WJFm 

SfSifeo (“The entire structure of antitrust statutes in this country is a 
jumble of economic irrationality and ignorance. It is the product • ( a) of a 
gross misinterpretation of history, and ( b) of rather naive, and certainly 
unrealistic, economic theories. ” )See Friedman, Milton. “The Risky Road to 


Regulation.” National Post, 1999, Section C. 
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£F£t,$f(“When I started in this business, as a 
believer in competition, I was a great supporter of antitrust laws; I thought 
enforcing them was one of the few desirable things the government could do to 
promote more competition. But as I watched what actually happened, I saw 
that, instead of promoting competition, antitrust laws tended to do exactly the 
opposite, because they tended, like so many government activities, to be 
taken over by the people they were supposed to regulate and control. And so, 



fuwm , «#“ *jwwr wit nr % . < 3 > & 



over time, I have gradually come to the conclusion that antitrust laws do far 
more harm then good, and that we would be better off if we didn ’ t have them 
at all, if we could get rid of them. w ) See Posner, Richard A. Antitrust Law . 


Chicago; University of Chicago Press, 2001. H 260 K, 



)M*nx ^ *i ^#l 

[at 260, “Any of the 
suggested approaches (I * 11 focus for simplicity on the repeal of everything but 
section 1 of the Sherman Act) would reduce the social costs imposed by 
redundant, ambiguous, unsound, and contradictory statements of legal 
duty. ” ] 

CD #]& Jacobson, Jonathan M. and American Bar Association. Section 
of Antitrust Law. Antitrust Law Developments (Sixth). Chicago, Ill. ; Section 







of Antitrust Law ABA, 2007. % 1259 M, i 1990 

,*a 

(at 1259, “Since 1990, dozens of countries have 
enacted competition statues with anti-cartel provisions. Today, a total of more 
than 100 jurisdictions have enacted anti-cartel legislation to curb the most 
pernicious forms of collusion such as price fixing, bid rigging, and market 
allocation. ' 
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0) #itl Brown Shoe Co. v. United States, 370 U. S. 294 (1962). 
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0 #JE United States v. General Electric Company et al. , 272 U. S. 
476 ; 47 S. Ct. 192; 71 L. Ed. 362; 1926. 

fide agents) ,ffi 


PI /U=lFo 

<D 0SL A reed a, Phillip. Antitrust Analysis ; Problems, Text , Cases . 

Boston; Uttle, Brown, 1981. at 202 , 2C.230, |g202 

( “Every realtor in an area charges a 6 percent commission. The commission 
is invariant whether it takes a week or several months to sell a house. Could 


this be independent behavior? Proving a conspiracy in restraint of trade often 
involves the usual difficulties of inferring the existence of an agreement from 
defendants * behavior. ” ) 
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0 ^ JE Jacobson, Jonathan M. and American Bar Association. 
Section of Antitrust Law. Antitrust Law Developments (Sixth). Chicago, Ill. : 
Section of Antitrust Law ABA, 2007. at 81, n. 436, citing 273 IL S. 392 
(1927). 

0 #JE Ibid, , at 82, n. 444, citing 446 U. S. 643 (1980). 

0 #Elbid. , at 91, n. 513, citing 441 U. S. 1(1979). 
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( Sherman Act) ^ 








ftfcWJM* ,18# gi£«®2fe( Clayton Act) W*-t jfc® 

ft 1982 *F#J 1992 FTC)fPflfe 


0 #JE Ibid. , at 92, n. 519, citing United States v. Brown University , 
5 F. 3d 658 ( 3d Cir. 1993). 

0 #i& Ibid, at 325. 

0 If^JE 1 15 U. S. C. § 18. Also see Farrell, Joseph and Shapiro, 
Carl. “ Horizontal Mergers; An Equilibrium Analysis. ” The American 
Economic Review , 1990, 80( 1) , pp, 107 - 26. 
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0 JaL Jacobson, Jonathan M. and American Bar Association. 
Section of Antitrust Law. Antitrust Law Developments ( Sixth ). Chicago, Ill. ; 
Section of Antitrust Law ABA, 2007. at 563. 
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a> #Jtl COMM’ N, U. S. DEP’ T OF JUSTICE & FEDERAL 

TRADE. “Horizontal Merger Guidelines,* 1992. at §1.4, 





U o ( Market shares can be expressed either in dollar terms through 
measurement of sales, shipments, or production, or in physical tehns through 
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( Ward Simon Bowman) tft0J?|*fci£, £0f A , 

(D ^ JaL Jacobson, Jonathan M. and American Bar Association. 
Section of Antitrust Law. Antitrust Law Developments (Sixth). Chicago, Ill. : 
Section of Antitrust Law ABA, 2007, at 1083, citing the Supreme Court that 
“mere accumulation of patents, no matter how many, is not in and of itself 
illegal. ” 
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® ^ JE Bowman, Ward Simon. Patent and Antitrust Law ; a Legal and 
Economic Appraisal, Chicago; University of Chicago Press, 1973. |f| ix 

*r-ix, that “the 

antitrust / paten conflict, as courts have assessed it, is to a large extent 
illusory. It is based on a long accepted but mistaken notion that a legal 
monopoly, a patent, may be used as a lever to monopolize the unpatented. n ) 

<2) # JE COMM ’ N, U. S. DEP ’ T OF JUSTICE & FEDERAL 

TRADE. ** Antitrust Guidelines for the Licensing of Inellectual Property , n 

1995, at §2.0. 


191 





m wnir, jemi «r* 

aj %, n&wastMft mn nr awr *. 

«4^5W# I ~m,*M ?t * >F*r, # ffl ft A ft 'If 

SrftJEEffil+ft tt^JW (in JllttJi T ¥ r 

Z.*# JP^ ? z. W^jpJSMUt* ft) ft A^Jitfe*, ^J ft 

,m &*p z,wn?mm%® j* 

mn, ft ±Mf -@ » «?*« n mm, m 05 g$#ft w,m “ km* m 

fewr’Mwmm m, 

(3L)£ft#ft 

ftftftfKReverse Payment) gitiSiftftiRj^ftftftftS 

f 1984 ^ j| B A T l£SI) IS$4i5 ( generic drug) 

(Drug Price Competition 
and Patent Term Restoration Act, til Hatch-Waxman Act) 0 

m^xWrXo 

30 'N3rt,*ftftft»^flftft;iffl;#tOTttg| 


192 





^ww,sp“3iin3^#”o 

shiism, itMi m'&m a t&«®. mm me , “ m m etr 

(*)**§ 

ilift #pt|t %i3cmifoik , & 

mn *-st, qr*» #it : 

, Sjtfc“Tt m±.M±±^ 

CD ^ .RL Shapiro, Carl. 44 Antitrust Limits to Patent Settlements. ” 
HAND Journal of Economics , 2003, 34(2) , pp. 391 -411. 
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0 #J*L Hay , George A. and Werden, Gregory. “ Horizontal Mergers: 
Law, Policy, and Economics. ” American Economics Review , 1993, Papers & 
Proceedings 83, pp. 173 -77. 

<D 0M Hay, George A.. “Horizontal Mergers,” M. M. John 
Eatwell, Peter Newman, The New Pal grave ; A Dictionary of Economics. 
London: Macmillan, 1987. 
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and Economics , 1968, 11(1), pp. 55 -65. 

(g) _. 100 Years of Antitrust : Should We Celebrate ? Arlington, 

Va. : George Mason University School of Law, Law and Economics Center, 
1991. 
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(I) Hay, George A. and Weiden, Gregory. **Horizontal Meters: 

Law, Policy, and Economics. ” American Economics Review , 1993, Papers & 
Proceedings 83, pp. 173-77. 
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(J) 0J& Williamson, Oliver E.. “ Economies as an Antitrust Defense: 

The Welfare Tradeoffs. ” The American Economic Review, 1968, 58(1) , pp. 
18-36. Also see Bork, Robert H.. The Antitrust Paradox : A Policy at War 
with Itself. New York: Basic Books, 1978. 
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